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In the United States Court of Appeals 
for the District of Columbia 


No. 8343 

Delbert 0. Stark, A. F. Stratton, A. R. Denton, Cf. Steb- 
bins, and F. Walsh, appellants 
v. 

Claude R. Wickard, Secretary of Agriculture <j)F the 

United States, appellee 


ON APPEAL FROM THE DISTRICT COURT OF THE UNITED ST A TES 
FOR TEE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


OPINION below 


No formal opinion was rendered by the court below but 


the basis of its decision appears from the remarks 
court quoted at pages 24 and 25 of the appendix to 
lants : brief. 

QUESTION PRESENTED 


of the 
appel- 


Whether a milk producer, suing in his capacity as a pro¬ 
ducer, has standing to maintain an action in equity to restrain 
the operation of a milk order issued under the Agricultural 
Marketing Agreement Act of 1937. 1 


'This was the sole question considered by the District Court in tismiss- 
iug the complaint. Appellants seek to raise another question which {joes 
to the merits and was not passed upon by the court below, namely, whether 
the Act authorizes the challenged provisions of the Milk Order. We are 
not brieling the question, as we submit that, if the judgment below 
versed, this question should be reserved for consideration upon 
record after trial on the merits. 

(1) 


is re- 
a full 


2 


STATUTE INVOLVED 

The statute involved is the Act of May 12, 1933 (48 Stat. 
31), as amended May 9, 1934 (48 Stat. 672), as further 
amended August 24, 1935 (49 Stat. 750), and as reenacted 
and amended in the Agricultural Marketing Agreement Act 
of 1937 approved June 3, 1937 (50 Stat. 246, 7 U. S. C., Sec. 
601, et seq.). herein referred to as the “Act.” Section 8c of 
the Act authorizes the Secretary of Agriculture to issue mar¬ 
keting orders fixing minimum prices payable to producers for 
milk. Paragraph (1) of that section provides that such 
orders snail be: 

* * * applicable to processors, associations of pro¬ 
ducers. and others engaged in the handling of any 
agricultural commodity or product thereof specified in 
subsection (2) of this section. Such persons are 
referred to in this title as “handlers.” 

Section 8c (13) (B) of the Act provides: 

No order issued under this title shall be applicable to 
any producer in his capacity as a producer. 

An annotated compilation of the Act is included in the ap¬ 
pendix to the appellants' brief. 

THE ORDER INVOLVED 

The order involved is Order No. 4 Regulating the Handling 
of Milk in the Greater Boston Marketing Area, as amended 
July 28, 1941, effective August 1, 1941, issued by the Secre¬ 
tary of Agriculture (7 CFR Chap. IX, Section 904.0; 6 Fed. 
Reg. 3762). A copy of the Order appears in the Appendix 
to the appellants* brief. It is of the same general type as 
the Order Regulating the Handling of Milk in the District 
of Columbia Marketing Area which was considered by this 
Court in Wallace v. Ganley, 68 App. D. C. 235, 95 F. (2d) 
364 (193S), and is very similar to the New York Milk Order 
described in the opinion of the Supreme Court of the United 
States in United States v. Rock Royal Co-operative, Inc., 
et al., 307 U. S. 533, 551-555. It is the same Order involved 
in H. P. Hood & Sons v. United States, 307 U. S. 588, but it 
did not contain at the time that case arose the particular pro- 



visions which appellants seek to attack, such provisions hav¬ 
ing been added by amendment July 28, 1941. 

The Order is applicable only to “handlers” of milk as de¬ 
fined in the Act and provides for a plan of regulation which 
results in the announcement each month by the Market Ad¬ 
ministrator 2 (established under Section Sc (7) (C) of the 
Act to administer the Order) of a uniform minimum price 
which all handlers in the market must pay to all producers 
supplying the market. 3 

Producers are not subject to regulation at all. Neither the 
Act nor the Order requires a producer to do anything or to 
refrain from doing anything. The producer is not required to 
sell his milk at the uniform price but may demand, and receive, 
from the handler to whom he delivers his milk a price higher 
than the uniform price. The handler, however, is forbidden by 
the Act and the Order to pay less than the minimum pries. 

The milk is valued in the hands of each handler according to 
the use which the handler is able to make of it. Use classifica¬ 
tions are set up in the Order (Order, Section 904.3) and prices 
are fixed for each use class (Order, Section 904.4). Two classes 
are established—Class I and Class II. Broadly speaking, Class 
I milk includes milk sold for consumption in fluid form, and 
Class II milk includes milk used for the manufacture of butter 


and other milk products. 

The uniform price is arrived at by blending the value of Class 
I milk used in the market and the value of Class II milk used 
in the market (Order, Section 904.7). It is a price per cwt. 
which is, necessarily, lower than the value per cwt. of Class I 
milk fixed in the Order and higher than the value per cwt. of 
Class II milk fixed in the Order. 

The Order recognizes that a handler who has so large a dis¬ 
tribution of milk in Class II rather than Class I that the total 

Appellants repeatedly refer in their brief to the Market Administrator 
as “agent of the Secretary appellee.” Since it appears that no feature of 
their argument rests upon the existence of such agency, we ignore the ref¬ 
erence without conceding, however, that such is the legal relationship 
between the Secretary and the Market Administrator. 

’The minimum price payable to a particular producer may be more, or 
less, than the announced uniform price by reason of the operation of 
butterfat and location differentials provided for in the Order. 
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value of his milk under the Order is less per cwt. than the an¬ 
nounced uniform price will, unless otherwise provided for, suffer 
a disadvantage as compared with the handler whose Class I 
sales are sufficiently large to make the total value of his milk 
under the Order greater per cwt. than the announced uniform 
price. Such inequalities among handlers are eliminated by the 
establishment in the Order of a handler equalization fund 4 
(Order, Section 904.S (b) (3)). The handler whose milk ex¬ 
ceeds in value the aggregate of the minimum amounts payable 
under the Order to his producers is required to pay the differ¬ 
ence into the equalization fund, and the handler whose milk is 
less in value than the aggregate of the minimum amounts pay¬ 
able under the Order to his producers is permitted to draw the 
difference from the equalization fund in order to enable him to 
pay to his producers at least the uniform price established under 
the Order. 

The computation of the uniform price and the operation of 
the equalization fund are illustrated by the following example, 
in which A, B, and C are taken as the only handlers in a 
marketing area, the valuation of Class I milk under the Order 
is S3.00 per cwt., that of Class II milk is S2.00 per cwt., and the 
total milk received in the market for the particular delivery pe¬ 
riod is 3.000 cwt.. each handler receiving 1,000 cwt. All of the 
milk received by these handlers is approved by local health au¬ 
thorities for consumption in fluid form but is utilized by each 
handler in varying proportions as fluid milk or in the form of 
manufactured products. The milk is valued in the hands of 


each handler as follows: 

Handler A: 

r>n<> cwt. used in Class I at S3.00 per cwt_$1. 500.00 

."fiO cwt. used in Class II at S-.0o per cwt_ 1,000.00 

Tefal for 1,000 cwt_....... 2.500. 00 

Handler I>: 

700 cwt. used in Class I at $3.00 j»er cwt_ 2,100.00 

300 cwt. used in Class II at $2.00 per cwt_ <100.00 

Total :'or 2.000 cwt_ 2.700.00 


4 The validity of the equalization plan was considered and upheld by the 
Supreme Court in United Staten v. Rock Royal Co-operative, Inc. et al 307 
U. S. 533, 571-573. 






Handler C: 


p* 

0 

used in Class T at $3.00 per cwt. 

moo 

1,400. CO 

used in (Mass 11 at $2.00 per cwt. 


2.300.00 


Total for 1,000 cwt- 

The uniform price to be paid as a minimum 5 to all producers 


is $2.50 per cwt., which is ascertained by dividing the \| 


placed upon the milk of all handlers, amounting to $7,500.00, 
by the total quantity of such milk, amounting to 3,00(j) cwt. 

Computation of Uniform Price 


Handler 

Class I—Fluid 

I milk-price, $3.00 
cwt. 

Class II—Manu¬ 
factured milk-price, 
$2.00 cwt. 

Cwt. 

Value 

Cwt. 

Value 

A. 

500 

$1.500.00 

500 

$1,000.00 

B... 

700 

2,100.00 

300 

600.00 

C. 

300 

900.00 

700 

1,400.00 

Total. 

1,500 

4,500.00 

1,500 

3.000.00 


aluation 


Total 

cwt. 


1,(XX 
1.00C 
1, OCX. 


3,uoq 


Total 

value 


$2. 500. 
2,700. 
2.300. 


7,500.00 


Uniform price* 


$7,500 (valuation of total quantity) 
3,000 cwt. (total milk) 


>$2.50 cwt. 


Equalization Fund 
(Adjustment accounts of handlers) 


Handler A 

Handler B 

Handler C 

i 


Debit 

Credit 

| 

Credit 

Debit 

Cri 

•dit 

• $2. 500.00 

* $2.500.00 

- $2.700.00 

* $2.500.00 
'200.00 

« $2.300.00 
<* 200.00 

py 

8 







2,500.00 


2.700.00 


2.500.00 

2.5 

DO. 00 

— 


• Value of milk accord in" to use. 

h Paid to producers at uniform price. 

« Cash paid into equalization fund. 

* Cash drawn from equalization fund. 


In setting up the accounts of the handlers with the equaliza¬ 
tion fund, the Market Administrator debits each handier with 
the valuation placed upon such handler's milk and wjith any 


5 As heretofore pointed out, producers are not subject to regulutij 
the Act (Section Sc (13) (1!)), and may demand, and receive. 


ion finder 
n hielier 

price than the announced uniform price (Order, Section 004.S (bj)). See, 
also, note 3, p. 3, supra. 


8S8 
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amount drawn from the fund to enable such handler to pay all 
of his producers at least the uniform price. Each of the han¬ 
dlers is credited with S2.500.00 paid to his producers at the uni¬ 
form price of S2.50 per cwt. for the 1.000 cwt. of milk received 
and distributed. For Handler A, the valuation of his milk is 
exactfy the same as the required minimum payments to his 
producers, namely. S2.500.00 and he neither pays to, nor draws 
from the equalization fund. For Handler B, the valuation 
placed upon his milk is S2.700.00. $200.00 in excess of the total 
of the minimum payments required to be paid to his producers. 
Handler B, therefore, would be required to pay $200.00 to the 
equalization fund. Handler C is debited with S2.300.00, the 
valuation placed upon his milk and also with the $200.00 which 
he draws from the equalization fund in order to enable him to 
pay at least the uniform price of $2.50 per cwt. for the 1,000 
cwt. of milk which he received from his producers. 

The equalization fund is a characteristic feature of the mar¬ 
ket-wide equalization pool authorized by Section Sc (5) (B) 
(ii) of the Act as distinguished from the individual handler 
pool authorized by Section Sc (5) (B) (i) of the Act. 

The plan of regulation embodied in the Order, being in¬ 
tended to preserve orderly marketing and to coordinate all 
economic factors influencing the delivery and disposition of 
milk in the market, provides for certain deductions from the 
valuation placed upon the total quantity of milk received in 
the market before such valuation is used in the computation 
of the uniform price, as shown by the actual figures involved 
in the computation of the uniform price announced by the 
Market Administrator for the month of August 1941 set forth 
in an exhibit to the appellants’ complaint and found at page 
17 of the Appendix to the appellants* brief. 0 The effect of 
differentials provided for in the Order upon the computation 
of the minimum price payable to a particular producer, by 
which such producer’s minimum price may be more, or less, 
than the basic uniform price for the market as a whole, is 
illustrated by that part of the same exhibit appearing on 
pages 13 and 14 of the Appendix to appellants’ brief. 


'Appellants seek to challenge the propriety of Item (5), the deduction of 
$15,575.31 under Section 904.9 (b) of the Order. 




/ 

The Order is necessarily somewhat complicated in its de¬ 
tails by reason of the economic factors inherent in the busi¬ 
ness of distributing milk in a large metropolitan center, but, 
in the end, the objectives of the statute, namely, the estab¬ 
lishment of orderly marketing conditions and improved prices 
for producers, are accomplished under the Order by: 

(1) The establishment for each month of a price per cwt. 
for milk delivered by a producer which the receiving handler 
must pay as a minimum, although the producer, if dissatis¬ 
fied, may demand, and contract for, a higher price; 

(2) Equalization among handlers to enable each handler 
in the market to pay at least the minimum prices per cwt. 
established under the Order for his producers. 

Although the equalization fund is sometimes referre|d to as 
the “producer-settlement fund,” and Section 904.S (b) (3) 
of the Order characterizes handler payments to, and payments 
from, the equalization fund as payments “to producers, 
through the Market Administrator,” the obligation to) pay to 
the Market Administrator is imposed upon the handler, not 
the producer, and the right to receive payment fr^in the 
Market Administrator is given to the handler, not the pro¬ 
ducer. 

STATEMENT 

The appellants, each suing in his capacity as a producer 
(Complaint, Par. 3, Appellants’ Appendix, p. 4), conceiving 
themselves to be aggrieved by certain amendments to the Bos¬ 
ton Milk Order made effective August 1.1941, alleged tc “result 
in annual losses to the individual plaintiffs ranging from SI0.50 
to more than $39.00 per year” (Complaint, Par. 12, Appellants’ 
Appendix, p. S), filed their complaint on September 22, 1941, 
seeking an injunction against the defendant, the Secretary of 
Agriculture, restraining the operation and effect of such provi¬ 
sions (Appellants’ Appendix, p. 10). 

After some preliminary hearings and orders not pertinent to 
this appeal, the defendant filed his answer to the complaint on 
March 7, 1942 (Appellants’ Appendix, pp. 1S-21). The first 
defense set up in the answer asserted that the complaint failed 
to state a claim against the defendant upon which relief could 


49oS(;u—4*J-1* 
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be granted. Thereafter, on application of the plaintiffs, the 
case came on for preliminary hearing on the first defense and 
was heard before the Honorable Jesse C. Adkins on May 27, 
1942 (Appellants’ Appendix, p. 24). At the conclusion of the 
hearing the Court sustained the first defense and entered a final 
judgment dismissing the complaint (Appellants’ Appendix, 
p. 22). From that judgment, the appellants have appealed 
(Appellants' Appendix, p. 23). 

SUMMARY OF ARGUMENT 

I 

The case is controlled by Wallace v. Ganley, 6S App. D. C. 
235. 95 F. (2d) 364, in which, as here, the plaintiffs were pro¬ 
ducers seeking to restrain the operation and enforcement of a 
federal milk order, applicable to the business of handlers to 
whom the plaintiffs sold their milk, fixing minimum prices pay¬ 
able to producers. As in the Ganley case, “The only legal 
rights” of the appellants “arise under their contracts with the 
handlers" for the sale of their milk, and there is no showing that 
their legal rights have been invaded. The root of appellants’ 
misunderstanding of their legal rights is their failure to compre¬ 
hend the legal significance of their contracts with their handlers. 
Their freedom of action and of contract is not restrained. Ap¬ 
pellants’ argument proceeds on the erroneous theory that their 
business is regulated by the Order. Producers are not subject 
to regulation and are not required to make any payments to the 
equalization fund, but appellants seek, as did the producers in 
the Ganley case, to argue the cause of the handler who is re¬ 
quired to make such payments. 

II 

United States v. Rock Royal Co-operative, Inc., et ah, 307 
U. S. 533. does not support appellants’ position. Although it 
is conceded, as held in the Rock Royal case, that only producers 
are affected, by any payments out of the equalization fund, it 
does not follow that producers have standing to challenge the 
legality of such payments. The money in the equalization 
fund arises out of transactions between the Market Administra- 
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tor and handlers, prescribed by the Order, and not ou); of any 
obligation imposed upon producers. The producer is (paid for 
his milk in accordance with the contract which he makes with 
his handler regardless of such handler's obligations to the 
equalization fund or the disposition of the money in that fund. 
The sole effect of the Order upon the producer is to place a floor 
under his bargaining power in negotiating that contract The 
Order does not invade the producers' legal rights at anjy point. 
Since producers’ legal rights are not invaded, they have no 
standing to challenge the validity of the Order or of any pro¬ 
vision thereof. Alabama Power Co. v. Jokes, 67 App. D. C. 
230. affirmed 302 U. S. 464. The holding in the Rock Royal 
case that handlers are not in a position to raise the (issue of 
lack of statutory authority for payments out of the fu^id does 
not aid appellants. If handlers who make the payments into 
the fund have no standing to challenge payments oul[ of the 
fund, then a fortiori , producers, who make no payment to the 
fund and have no right to receive payment therefrom, can have 
no such standing. 

Ill 

The rule announced by this Court in Wallace v. Ganley has 
been consistently followed by other courts. Massachusetts 
Farmers Defense Committee v. United States, ct al., 26 F. Supp. 
941; United States v. Superior Court, 120 Pac. (2d) 26. 


IV 

The interests of producers are adequately protected by the 
Act. They have the right to appear and be heard at the pub¬ 
lic hearing which the Secretary must hold before issuing or 
amending an order. The secretary’ must terminate an order 
when its termination is favored by a majority of the producers. 
Where handlers refuse to approve or sign a marketing agree¬ 
ment. an order cannot be issued without the approval of the 
President. No order can be issued unless the Secretary deter¬ 
mines that it is approved by two-thirds of the producers af¬ 
fected. Sec. Sc (13) (B) of the Act expressly exempts pro¬ 
ducers from regulation. It is not essential to their protection 
that producers have the right to challenge the Order in Court. 
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Federal Communications Commission v. Pottsville Broadcast¬ 
ing Co., 309 U. S. 134, 146; Perkins v. Lukens Steel Co., 310 
U. S. 113.131-132. Appellants’ position does not benefit from 
the argument that, if neither the handlers nor the producers 
can challenge the disposition of monies in the equalization fund, 
an anomalous situation results wherein no one can protect the 
fund. It is possible to have a fund devoted to some public pur¬ 
pose which cannot be attacked in Court by the contributors 
thereto or by any other persons. Dayton Goose-Creek Ry. v. 
United States, 263 U. S. 456. 


V 

The legislative history of the Act demonstrates that Congress 
intended to confer a benefit upon producers without the right 
to challenge the regulatory measure imposed upon handlers 
out of which the benefit arises. Sec. Sc (15) of the Act pro¬ 
vides a complete administrative remedy with court review 
whereby handlers, but not producers, may challenge the valid¬ 
ity of any provision of an order. It is clear that Congress in¬ 
tended to avoid litigation with producers by expressly exempt¬ 
ing them from regulation. 

VI 

The pecuniary loss which appellants allege is highly specu¬ 
lative. The valuation of the total milk in the market is an 
essential factor in the computation of the blended price. Ap¬ 
pellants’ complaint contains no allegations upon which the 
Court could determine what the valuation of the total milk in 
the market would have been for the month of August 1941 in 
the absence of the cooperative payment provisions. Appel¬ 
lants erroneously assume that the same valuation would result 
whether or not Section 904.9 were in the Order. The Court 
cannot assume that, in the absence of one element in a compli¬ 
cated marketing mechanism intended to operate as a whole, the 
remaining elements would operate with the same economic ef¬ 
fect. The Secretary’s findings that the provisions for pay¬ 
ments to cooperatives “are necessary to effectuate the other 
provisions of the Order’’ and “tend to effectuate the declared 
policy of the Act” are entitled to a presumption in their favor. 
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Pacific States Co. v. White, 296 U. S. 176, 1S5. If these pay¬ 
ments to cooperatives have induced marketing activities; which 
raised the valuation of the total milk in the market even slight¬ 
ly, the appellants have been benefited rather than injured. 
The appellants have shown no basis for a finding of loss or in¬ 
jury and they have no standing to complain. Cusack v. City 
of Chicago, 242 U. S. 526, 530; Railroad Co. v. Ellerman, 105 
U. S. 166,174; Alabama Power Co. v. I ekes, 302 U. S. 464,479; 
Perkins v. Lukens Steel Co., 310 U. S. 113,125; Singer 4 Sons v 
Union Pacific R. Co., 311 U. S. 295. 

ARGUMENT 

I 

The case is controlled by Wallace v. Ganley , 6S App. D. C. 235 

The District Court concluded (Appellants’ Appendix, p. 24) 
that this case could not be distinguished from Wallace v. Gan¬ 
ley, 68 App. D. C. 235, 95 F. (2d) 364 (193S), and that it was 
controlled by the rule there laid down by this Court and fol¬ 
lowed by a three-judge court sitting as the District Court of 
Massachusetts in Massachusetts Farmers Defense Committee 
v. United States, et al., 26 F. Supp. 941 (1939). 

We think the District Court was clearly right in this con¬ 
clusion. The introductory paragraphs of Mr. Justice Miller's 
opinion describing the nature of the Ganley case could be 

There, 
k order 


adapted with a few minor changes to the case at bar. 
as here, the plaintiffs were milk producers; a federal mi 
had been issued applicable to the business of the handler to 
whom the plaintiffs sold their milk, and an injunction was 
sought restraining the Secretary of Agriculture from carrying 
out and enforcing the terms and provisions of the milk order. 
There, the plaintiffs alleged (Paragraph 8 of Ganley Complaint, 
R. 9) that they had written contracts with their handler^ cover¬ 
ing the sale of their milk, and that: 

I 

* * * the carrying out and enforcement of th|e Order 

aforesaid will result in a substantial lowering of |the net 
amount now received by the plaintiffs for their :|nilk, to 
their irreparable injury and damage. 
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Here, the plaintiffs allege that they sell milk to handlers (Com¬ 
plaint. Par. 3. Appellants' Appendix, p. 4); that they “are paid 
the blended price as computed and announced by the Market 
Administrator;” that, “as the result of said unauthorized and 
illegal deduction, the blended price announced by the Market 
Administrator is less than the average value of the milk mar¬ 
keted * * * by the plaintiffs" (Complaint, Par. 7, Ap¬ 

pellants' Appendix, p. 6) and that they are “entitled to be paid 
the blended price computed without deduction for such unlaw¬ 
ful payments’' (Complaint. Par. 14, Appellants' Appendix, 
p. 9). 

The appellants have alleged no different case essentially than 
that set up by the appellees in the Ganley case and its com¬ 
panion case, Wallace v. Leigh, ct al. In those cases, this Court- 
said (6S App. D. C. at p. 237, 9o F. (2d) at p. 306): 


We are barred, then, from any consideration of the 
constitutionality of the act in question unless it af¬ 
firmatively appears that a wrong has been suffered or 
threatened, which has directly resulted or winch will 
directly result in the violation of a legal right of ap¬ 


pellees. 

The only legal rights of the appellees which appear 
in these cases arise under their contracts with the 
handlers or distributors of milk (namely, Highland 
Farms Dairy in Xo. 6929, and Model Farms Dairy in 
Xo. 6930). The only violation of rights which could 
be suffered or threatened would be by breach of con¬ 
tract. But in neither case do the appellees allege that 
a breach of contract has taken place: nor that the 
Dairies, who are—with them—parties to their several 
contracts, have threatened a breach of contract; nor 
that the threatened enforcement of the act and order 
bv the Secretarv will cause the Dairies to break their 
contracts; nor that the Dairies have notified them 
that as a result of the act and order the Dairies will 
pay them less than is provided by their contracts; nor 
even that the Dairies have notified them that they 
intend to comply with the order, much less that as a 
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result they will not carry out the terms of their con¬ 
tracts. [Italics supplied.] 

The Appellants rely on substantially the same cases cited 
by the producers in the Ganley case. Mr. Justice Miller dis¬ 
tinguished such cases and concluded with the statement (6S 
App. D. C. at p. 239, 95 F. (2d) at p. 36S): 

The judicial power does not extend to the determina¬ 
tion of abstract questions. Ashwander v. Tennessee 
Valley Authority, supra , 297 U. S. 28S, at page 324, 
5S S. Ct. 4G6. 472. 80 L. Ed. CS8, and cases cited. 
Claims based merely upon assumed potential invasions 
of rights are not enough to warrant judicial interven¬ 
tion; there must be actual or threatened impairment 
of rights. Arizona v. California, 2S3 U. S. 423. 462, 
51 S. Ct. 522, 528, 75 L. Ed. 1154; Hampton v. St. Louis, 
Iron ML ct* *8. Ry. Co., 227 U. S. 456, 33 S. Ct. 263, 
57 L. Ed. 596. 

The appellants attempt to distinguish their case from the 
Ganley case on the following grounds: 

1. That they do not raise any constitutional question 
(Appellants’ Brief, p. 4). 

2. That! they do not have contracts with their han¬ 
dlers of the same type as those of the producers in the 
Ganley case (Appellants’ Brief, pp. 4-5, 19). 

3. That they do not attack the entire Order but only 
those provisions which, in their view, tend to lower 
the minimum price payable to the producer (Appel¬ 
lants' Brief, pp. IS—19). 

4. That the attempt of producers to plead on behalf 
of handlers—which appellants assert is the i: crux of 
the Ganley case”—is absent here (Appellants’ Brief, 
pp. 19-20). 

Such differences as actually appear from an examination of 
the complaint in the Ganley case and appellants' complaint do 
not make the rule of the Ganley case and its underlying reason¬ 
ing inapplicable here. 
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With respect to the first alleged ground of distinction, it is 
true that the appellants do not question the constitutionality 
of the Act but attack the Order on the ground that its provisions 
are not authorized by statute, whereas the producers in the 
Ganley case made a more sweeping attack on the Order, as¬ 
serting not only that the Order was not issued in accordance 
with the statute, as do appellants here, but also that the statute 
itself was unconstitutional. Such difference, however, is with¬ 
out legal significance. In each case the objective is an injunc¬ 
tion restraining the operation and enforcement of the regulation 
under attack. The only effect of the absence of the con¬ 
stitutional question is to make the case one which does not fall 
within the provisions of Section 3 of the Act of August 24.1937, 
Title 2S, U. S. C. A. § 3S0a. T 

The second alleged ground of distinction reveals the funda¬ 
mental fallacy of appellants’ case, namely, their failure to 
recognize that the producer’s right to recovery for milk de¬ 
livered to a handler and the amount of such recovery rests upon 
the agreement for the sale of his milk which the producer makes 
with the handler. Throughout their brief, appellants ignore 
this contract and base their entire argument on the erroneous 
theory that producers are subject to regulation; they confuse 
handler financial obligations to the Market Administrator with 
the pecuniary consideration moving from handlers to them 
under their contracts for the sale of their milk. Appellants 
say: 

Regulation of appellants’ business by the Order is 
admittedly within the powers of Congress to re¬ 
quire; * * *. [Appellants’ Brief, p. 18.] 

The purpose of the Act is to control the prices of milk 
as between the producer and the handler. [Appellants’ 
Brief, p. 16.] 

The equalization pool and minimum price pro¬ 
vided by the Order is the sole source to which the ap¬ 
pellants may may look for their payments; * * *. 
[Appellants’ Brief, p. 17.] 


7 The Act of August 24, 1937, was not in effect when the Ganlci/ ca<e was 
heard by the District Court. 
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* * * it is the case of persons protecting that which 
clearly is their own property, i. e., funds paid for their 
own goods sold and delivered; * * *. [Appellants’ 
Brief, p. 23.] 

Although they do not pay any money into the equalization 
fund and have no right to draw’ any money from the equaliza¬ 
tion fund, appellants contend that— 

Since the equalization pool or Producers-Settlement 
Fund consists of producers’ monies, for goods sold and 
delivered by them, they must have standing to protect 
their own property. [Appellants’ Brief, p. 13.] 

They refer (Appellants’ Brief, p. 19) to the allegatio|n in the 
complaint in the Ganley case that— 

# * * this petitioner will receive far less for his 
milk under the terms of said Order than he receives at 
the present time under his contract. 

and they say: j 

This fatal averment certainly does not appeajr in the 
complaint herein. [Appellants’ Brief, p. 19.]| 

This averment may not appear in haec verba, but it appears in 
substance in paragraphs 3, 7,12, and 14 of their complaint (Ap¬ 
pellants’ Appendix, pp. 4-11) and is, clearly, the gravamen of 
their complaint. In effect, plaintiffs allege that, under the 
terms of their sale contracts with handlers, they are entitled 
to receive an amount per hundredweight equal to a blended 
price computed without any deduction from the valuation of 
the total milk in the market for payments to cooperatives, and 
that they will receive less than their contracts call for tly reason 
of the subsequent change in the computation of thel blended 
price effected in the Order as amended and issued July |2S, 1941. 

As heretofore stated, the root of appellants’ misuncjerstand- 
ing of their rights is their failure to recognize the significance of 
their contracts with their handlers for the sale of th^ir milk. 
This is emphasized by the vagueness of the allegations in the 
complaint with respect to the terms of these contract^. They 
allege that they sell milk to handlers (Complaint, Par. 3, Ap- 

493802—42-3 
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pellants’ Appendix, p. 4), thereby establishing the existence of 
a contractual relationship with respect to such milk between 
them and such handlers (Williamson et al. v. Berry , 8 How. 495, 
543; Void, On Sales (1931), § 4), and— 

* * * are paid the blended price as computed and 
announced by the Market Administrator pursuant to 
Section 904.7. fComplaint, Par. 7, Appellants' Appen¬ 
dix, p. 6.] 

They explain (Complaint, Par. 7, Appellants’ Appendix, p. 6) 
that this blended price which their contracts call for— 

* * * is computed by dividing the value of all milk 
purchased by handlers during the preceding month, as 
determined on the basis of the minimum price fixed by 
Section 904.4 according to the uses made of such milk 
by the total volume of milk so included. 

These allegations seem to aver that each of the appellants has 
contracted to sell his milk at the announced market-wide 
blended price and not at the minimum price applicable to his 
milk under the Order (i. e., such blended price as modified by 
the application of butterfat and location differentials and 
other provisions of the Order). They may be intended to aver 
that each of the appellants has a contract calling for the pay¬ 
ment of the minimum price applicable to his milk computed 
in accordance with the terms of the Order prior to its amend¬ 
ment July 28, 1941. In any event, appellants cannot escape 
the fact that their complaint alleges facts showing that each of 
them has a contract with a handler covering the sale of his 
milk, whether that contract be oral or written, express or im¬ 
plied; it is immaterial that such contracts may differ in form 
and content from those of the producers in the Ganley case. If 
they contracted to accept the announced federal minimum 
price, whatever it might be. and regardless of future amend¬ 
ments to the Order, they did not thereby acquire the right to 
maintain an action against the Secretary of Agriculture chal¬ 
lenging the validity of any such amendments changing the 
method of computing such price. 

With respect to the third alleged ground of distinction, 
appellants cannot distinguish their case from the Ganley case 
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by asserting that they are not attacking the entire Order, as 
were the producers in the Ganley case, but are only attacking 
provisions which, they allege, tend to lower the minimum 
price payable to the producer. The argument is untenable, 
because, with the exception of those provisions requiring 
handlers to make reports and those dealing with administra¬ 
tion, almost every provision in the Order enters into the 
computation of such price, and, if producers may challenge 
these particular provisions on the ground that they tend to 
lower the minimum price payable to the producer, they may 
challenge practically every provision in the Order. Th^y could 
challenge (a) the classification of milk, (b) the class prices, 
(c) the butterfat differentials and (d) the location, differen¬ 
tials, because a change in any one of these will raise or lower 
the minimum price payable to the producer.* They cduld also 
challenge the deductions to preserve a cash balance in the 
equalization fund mentioned by Chief Justice Stone in) United 
States v. Wrightwood Dairy Co., 315 U. S. 110, 117. They 
could challenge the provision in the Order which requires 
the Market Administrator to exclude in the computation of 
the uniform price the milk of noncomplying handlers. The 
very definite effect of the last-mentioned provision in lowering 
the producer’s minimum price may be illustrated by referring 
to the example on page 5, supra. If Handler B failed to 
comply with the Order, the Market Administrator w<|>uld ex¬ 
clude from the total cwt. of milk entering into the computa¬ 
tion the 1,000 cwt. handled by “B” with the result that the 
announced uniform price would be $2.40 per cwt. fis com¬ 
pared with $2.50 per cwt., the true blended price for the 
market. In short, if appellants may challenge the provisions 
of the Order under attack here, they may challenge th|e valid¬ 
ity of the entire Order, as the producers in the Ganiey case 
sought to do; their case cannot be distinguished on the ground 
that their attack is narrower. 

Finally, the case cannot be distinguished on the fourth and 
last ground set up by appellants. Assuming,- as thejy state 

* For a 
minimum 
.342. 


full discussion of the effect of these provisions upon the producer's 
price, see Green Valley Creamery v. United States, 10S F. (2d) 
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(Appellants' Brief, p. 19), that the “crux of the Ganley case” 
is the Court’s statement that the producers there were attempt¬ 
ing to plead on behalf of handlers, it is perfectly clear that 
such was the inference drawn by this Court from the whole case. 
The producers in the Ganley case did not so allege in their com¬ 
plaint. They asserted, as do the appellants here, that they were 
pleading for themselves. 

We think the same inference may be drawn in this case, not 
only from the meager pecuniary interest asserted by the ap¬ 
pellants 9 —the highest $3.25 per month, the lowest $0.88 per 
month—but also from the tender concern with which appel¬ 
lants depict the plight of the handler who is caught between 
a minimum price payable to producers under the Order and a 
maximum selling price fixed by the Office of Price Adminis¬ 
tration. Appellants concede, however, at that point (Appel¬ 
lants’ Brief, p. 22) that— 

Conceivably, the minimum price to producers may be 
exceeded by the handler notwithstanding that his resale 
price may not be raised; * * *. 

and thus admit that there is no restraint imposed by law upon 
the producer’s freedom of contract. 

Appellants would have the Court ignore their freedom of 
contract and permit them to argue the case of the handler who 
is required to make payments into the equalization fund. They 
say (Appellants’ Brief, p. 17): 

* * * if handlers are required to pay part of the price 

to the Market Administrator for distribution to the 
cooperatives, the amount which producers receive is cor¬ 
respondingly less. [Italics supplied.] 

This is obviously a non sequitur because the amount which the 
producer receives is the amount which is fixed in his contract 
with his handler. The Order prohibits the handler from pay¬ 
ing his producer less than the minimum price, but the producer 

"The action cannot be regarded as a class suit (Complaint, Par. 1. 15, 
Appellants’ Appendix, pp. 4. 9) because other producers similarly situated 
as the appellants may regard the Order as beneficial rather than injurious 
to them; they are “persons who are free alternatively either to assert 
rights or to challenge them.’’ Hanxberry v. Lee, 311 U. S. 32, 44—45. 
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is free to demand, and to contract for, a higher pric^. The 
complaint does not state whether the handlers to whom appel¬ 
lants deliver their milk are customarily debtors or creditors of 
the equalization fund, but the appellants did not pay any money 
into the equalization fund and they may not be required, under 
any circumstances, to do so. The appellants rely strongly on 
Thompson v. Deal, 67 App. D. C. 327, 92 F. (2d) 478, but the 
plaintiffs in that case were seeking to recover from Deal money 
which they themselves had paid to him for the tax-exemption 
certificates which he delivered to them. 

Many cooperative associations of producers are also 
competing with all other handlers in the market, and 
prietary handlers are loath to see any part of the mone; 
they have paid into the equalization fund disbursed to 
tive associations with whom they compete, even thou 
disbursements may be for services shown by the evidene 
at the public hearing upon which the amended Order wa: 
to be beneficial to the market as a whole, to have a tend 
raise the uniform price and to preserve orderly marke 
In United States v. Rock Royal Co-operative, Inc., et 
Tj. S. 533, involving handlers only, the provisions of 
York milk order, similar to those of the Boston milk ord^ 
attack here, authorizing payments to cooperatives were 
assailed on the ground that they gave cooperatives en 
handling milk an unfair competitive advantage over 
tary handlers. Since appellants allege (Complaint, Pah 
pellants' Appendix, p. 5) that “None of the plaintiffs is 
ber of a cooperative association which is or may be eli 
such payments,” it may be inferred that they sell their) 
proprietary handlers and are really prosecuting this 
behalf of the latter. 

II 


handlers 
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United States v. Rock Royal Co-operative, Inc., et al., 307 U. S. 
533, does not support appellants’ case 

The position of the Government in the Rock Royal case men¬ 
tioned at page 12 of appellants’ brief is not inconsistent with 
our contention that producers’ legal rights are not invaded here. 
We stated there, and we concede here, that only producers are 
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affected by payments out of the equalization fund; but a per¬ 
son may be affected adversely by a Government regulation and 
still have no standing to challenge its validity if his legal rights 
are not invaded. As stated by this Court in Alabama Power 
Co. v. I ekes, 07 App. D. C. 230. affirmed 302 U. S. 464. cited in 
the Ganley case, at page 232: 

Plaintiff’s right to be heard in a judicial tribunal re¬ 
solves itself to the single question of whether or not 
there has been an invasion of some legal or equitable 
right. 

The deposits in the equalization fund arise out of transactions 
between the Market Administrator and handlers prescribed by 
the Order, not out of the contract for the purchase and sale 
of milk which the individual producer makes with the handler 
to whom he delivers his milk. The Government values the 
milk in the hands of the handler after the handler has disposed 
of it and in accordance with the classified use for which the 
handler sold the milk. The Order does not interfere in any 
way with the liberty of the producer in making his contract 
with his handier except to require the handler to fix the con¬ 
tract price at not less than the applicable minimum price based 
upon tiie uniform price computed by the Market Administrator 
in accordance with the Order. 

Appellants stress the ruling of the Supreme Court in the 
Rock Royal case at pages 560-561 that handlers are not in a 
position to raise the issue of lack of statutory authority for 
payments out of the equalization fund 10 because they have “no 
financial interest in the producer-settlement fund” and “only 
producers are affected by the use of the pooled money.” They 
argue (Appellants’ Brief, pp. 13-15) that it necessarily fol¬ 
lows that producers are in such position. We think that this 
ruling of the Supreme Court is against appellants rather than 
for them because, it would appear that, if handlers who actually 
pay to the Market Administrator the funds constituting the 
equalization fund have no standing to challenge the disposition 


"'Tin* Court was discussing Article VII. Sections 5 and (5. of tin* New York 
Milk Order, which authorizes payments to cooperatives similar to those au¬ 
thorized by Section 1)04.9 (b) of the Boston Milk Order under attack here. 


21 


of such funds, certainly, producers, who neither make payments 


to the fund nor have any right to draw from the fund $nd are 


not subject to any regulation whatever, cannot havje such 
standing. 

It is plain from a consideration of the regulatory pl|an im¬ 
posed upon handlers that the reasoning underlying the Supreme 
Court's ruling is bottomed on the fact that, since a handler is 
required to account to the Market Administrator on tb|e basis 
of the value of his milk at the class prices in accordance with 
its utilization, there is no discrimination among handlers re¬ 
gardless of the disposition of the monies in the equalization 
fund. 

Ill 

The rule cf the Gcmley case has been consistently followed 

by other courts 


The rule of the Gcmley case has been consistently followed 
in cases where the issue presented here has arisen. 

In Massachusetts Farmers Defense Committee v. United 
States et a!., supra, a group of producers brought an action 
against the United States, the Secretary of Agriculture, the 
Attorney General of the United States, the Market Adminis¬ 


trator of the Boston Milk Order, the United States Attorney, 
and the handler to whom they sold their milk. The complaint 
challenged the validity of the Order and the constitutionality 
of the Act and was based on the same theory asserted by the 
appellants here, viz, that the money which the handler to 
whom the plaintiffs delivered their milk was required to pay 
to the producer-settlement fund represented part of the pur¬ 
chase price of their milk. An injunction restraining the op¬ 
eration and enforcement of the Order and a declaratory judg¬ 
ment declaring the Act unconstitutional and the Order invalid 
were sought. 

In granting the motion to dismiss filed on behalf of the 
Government defendants, the court rendered an opinion basing 
its decision not only on the ground that the Secret ary of 


Agriculture had not been served but also on the grouijd that 
plaintiffs, being producers, had no standing to challenge the 
Order. The Court said at pages 942-943: 
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The formula set up in the act and the order provides 
that as a minimum the producer shall receive from the 
handler such a sum of money as may be arrived at by 
deducting a two cents per hundredweight marketing 
service fee and a two cents per hundredweight admin¬ 
istration expense from a blended price arrived at by a 
computation, the method of which is set up in the 
order and act. The price to be paid to the producers 
is. therefore, but a minimum price. United States of 
America, et ai v. II. P. Hood tfc Sons, Inc., 26 F. Supp. 
672, decided in this district February 23. 1939. The 
plaintiffs are not affected by the act or the order, ex- 
* cept insofar as the Government sets up a minimum 
price to be paid to them. IVallace v. Ganley, 6S App. 
D. C. 235,95 F. (2d) 364. 366. and cases there cited. 

There is nothing in the act that prohibits a handler 
from paying more to the producer than the figure ar¬ 
rived at under the above formula. There are no other 
provisions of the act that deal with the producers 
either in the affirmative or negative sense. Section 
Sc (1), 7 U. S. C. A. § 60S (1), makes orders issued 
pursuant thereto applicable only to “handlers.” Sec¬ 
tion Sc (13) (B), 7 U. S. C. A. $ 60Sc (13) (B), specifi¬ 
cally provides that “Xo order issued under this title 
[chapter] shall be applicable to any producer in his 
capacity as a producer.” Neither the act nor the order 
requires the producers to do or refrain from doing any¬ 
thing. Consequently, the plaintiffs in this case are in 
no position to challenge the constitutionality of the act 
or order. Massachusetts v. Mellon, 262 U. S. 447, 43 
S. Ct. 597, 67 L. Ed. 107S See, also, Hegeman Farms 
Corp v. Baldwin, 293 U. S. 163, 170, 55 S. Ct. 7, 79 L. 
Ed. 259; and Alabama Power Co. v I ekes, 302 U S. 
464, 5S S. Ct. 300. S2 L. Ed. 374. 

To come within the terms of the Federal Declara¬ 
tory Judgment Act (28 U. S. C. A. 400) the contro¬ 
versy must be definite and concrete, real and substan¬ 
tial, and admitting of specific relief through a decree of 
a conclusive character. Aetna Life Insurance Co. v. 
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Haworth, et al, 300 U. S. 227, 240, 241, 57 S. Ct. 461, 
81 L. Ed. 617, 108 A. L. R. 1000, and cases there cited. 
See, also, Ashwander v. Tennessee Valley Authority, 
297 U. S. 28S, 56 S. Ct. 466, 80 L. Ed. 688; Myers v. 
Bethlehem Shipbuilding Corporation, 303 U. S. 41, 58, 
5SS. Ct. 459, S2 L. Ed. 63S. 

In view of what has already been said, it) is clear 
that the action in question does not meet \v: th these 
requirements. The motion to dismiss is allowed. 

The same principle has been applied by the highest] court of 
California in discussing the right of a producer of oranges and 
grapefruit to challenge the provisions of an order, issued by the 
Secretary of Agriculture under this same statute, regulating the 
handling of oranges and grapefruit grown in California and 
Arizona. In United States v. Superior Court, 120 P’ac. (2d) 
26, the Supreme Court of California said at page 30: 

The respondent points out that several of the plain¬ 
tiffs in the injunction proceedings are growers who are 
not given any administrative remedy under the; statute. 
But neither the Agricultural Marketing Agreement Act 
of 1937, supra, nor order No. 2 regulates the production 
of oranges and therefore growers are not proper party 
plaintiffs in that proceeding. The federal regulation 
has to do with the handlers alone and begins only when 
the fruit enters the stream of interstate commerce. 
Neither the statute nor the order require a grower to do, 
or to refrain from doing anything. None of his legal 
rights is invaded or violated by the order . To be in a 
position to attack a statute or an order as invalid, it is 
not sufficient that the complaining party show damage 
to himself; in addition, he must show a violation of his 
legal right by the statute or order which is attacked. 
Massachusetts v. Mellon, 2C2 U. S. 447, 43 S. Ct. 597, 
67 L. Ed. 107S; Alabama Power Co. v. Ideas, 802 U. S. 
464. 58 S. Ct. 300.82 L. Ed. 374. 

For example, in lFa//acc v. Gan ley, 6$ App. D. C. 235, 
95 F. 2d 364, a group of producers sought to enjoin the 
enforcement of an order regulating milk which was 
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issued by the Secretary of Agriculture under the Agri¬ 
cultural Adjustment Act as amended in 1935, supra. 
The order fixed minimum prices to be paid to the pro¬ 
ducers by the handlers. The producers attacked both 
the constitutionality of the statute and the validity of 
the order. It was held that the producers had no stand¬ 
ing to maintain the suit as they were unable to show 
any wrongful act which directly resulted in a violation 
of their legal rights. So here, although the growers may 
be able to show certain damage arising from the restric¬ 
tions imposed upon shippers by the order, they have 
suffered no legal wrong for the order does not directly 
affect them in its regulation. Consequently, they are in 
no position to challenge its validity. [Italics supplied.] 

IV 

Producers’ interests are adequately protected by the Act 

Appellants’ alarm over a situation where neither handlers nor 
producers can challenge the disposition of monies in the equali¬ 
zation fund is not justified in the light of the protection of pro¬ 
ducers’ interests which Congress has provided in the statute as 
a whole. Producers are expressly exempt from regulation (Act, 
Section Sc (13) (b)). Producers have a full right to appear 
and to be heard at the public hearing which the Secretary is 
required to hold before issuing or amending an order (Act, Sec¬ 
tion Sc (1) (3) (4)). The Secretary is required (Act, Section 
Sc (10) (B)) to terminate an order— 

* * * whenever he finds that such termination is 

favored by a majority of the producers * * *. 

If fifty percent (by volume) of the handlers refuse to approve 
the terms of an order by signing a marketing agreement em¬ 
bodying a similar regulation, 11 the order cannot be issued unless 

the President approves (Act, Section Sc (9)) the Secretary's 
determination: 

(1) that the refusal or failure of the requisite number 
of handlers to sign the marketing agreement tends to 


The amended Order under attack here was issued under Section Sc (9) 
of the Act and was approved by the President, G F<*d. Reg. 3779. 
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prevent the effectuation of the declared policy of the 
Act; 

(2) that the issuance of the order is the only prac¬ 
tical means of advancing the interests of the producers; 
and 

(3) that the order has the approval of two-thirds of 
the producers. 

No order can become effective with handler approval unless 
the Secretary determines that it is approved by two-thirds of 
the producers (Act. Section 8c (8)). 

The Act thus places an abundance of safeguards around the 
interests of producers, and they cannot complain of the fact 
that Congress gave only to handlers the right to challenge the 
validity of an order or any of the terms thereof (Act. Section 
8c (15)). It is not essential to the protection of their interests 
generally that producers have recourse to the courts as long as 
their legal rights are not invaded. The Supreme Court has 
stated in a number of cases that the courts are not the sole 
guardian of the welfare and interests of the citizen, that many 
questions involving his interests and welfare must be left to 
legislative and administrative bodies. Federal Communica¬ 
tions ,: Commission v. Pottsville Broadcasting Co., 309 U. S. 134, 
146; Perkins v. Lukens Steel Co., 310 U. S. 113, !l 31-132; 
Missouri Kansas & Texas Ry. Co. v. May, 194 U. S. 267, 270; 
cf. United States v. Morgan, 307 U. S. 183.191. 

Furthermore, it is possible to have a fund devoted to some 
public purpose that cannot be attacked in court by those who 
are required to pay into the fund or by anyone else. The Su¬ 
preme Court so indicated in Dayton Goose-Creek Ry. v. United 
States, 263 U. S. 456. There, the fund created by the recapture 
clause of the Transportation Act of 1920 was under considera¬ 
tion. The interest, of the shipper was more analogous to that 
of the milk consumer than to that of the producer here; but, 
even if considered analogous to that of the producer, it was, 
clearly, much closer and more direct than the intereist of the 
producer in the equalization fund created under the Boston 
Milk Order. The shipper was bound to pay the rate charged 
by the railroad and approved by the Interstate Commerce Com¬ 
mission. Here, the producer is not bound to accept the mini- 
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mum price applicable to him under the Order, but, in making 
his contract with his handler, he may demand, and contract for, 
a higher price. At page 484 of the opinion, Chief Justice Taft 
said: 

It is then objected that the Government has no right 
to retain one-half of the excess, since, if it does not be¬ 
long to the carrier, it belongs to the shippers and should 
be returned to them. If it were valid, it is an objection 
which the carrier cannot be heard to make. It would be 
soon enough to consider such a claim when made by the 
shipper. But it is not valid. The rates are reasonable 
from the standpoint of the shipper as we have shown, 
though their net product furnishes more than a fair re¬ 
turn for the carrier. The excess caused by the dis¬ 
crepancy between the standard of reasonableness for 
the shipper and that for the carrier due to the necessity 
of maintaining uniform rates to be charged the ship¬ 
pers, may properly be appropriated by the Government 
for public uses because the appropriation takes away 
nothing which equitably belongs either to the shipper 
or to the carrier. Yet it is made up of payments for 
service to the public in. transportation and so it is prop¬ 
erly to be devoted to creating a fund for helping the 
weaker roads more effectively to discharge their public 
duties. Indirectly and ultimately this should benefit 
the shippers by bringing the weaker roads nearer in 
point of economy and efficiency to the stronger roads 
and thus making it just and possible to reduce the uni¬ 
form rates. 

V 

In framing the Act Congress sought to avoid litigation with 

producers 

A reading of the Act convinces one that Congress intended 
to aid farmers as much as possible without subjecting them to 
restraint or inviting litigation with them. 

Appellants admit (Appellants’ Brief, p. 17, and Paragraph 
16 of the Complaint, Appellants’ Appendix, p. 10) that Con¬ 
gress made no provision in the Act permitting them to challenge 
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the validity of an order, although Section 8c (15) of 


he Act 


gives to handlers a complete administrative remedy with court 
review. In spite of this clear manifestation of the intent of 
Congress to confer a benefit on producers,, in the form of a mini¬ 
mum price payable for their milk, without the right to chal¬ 
lenge the regulatory measure imposed upon handlers out of 
which the benefit arises, appellants insist that they should be 
permitted to challenge the particular provisions of the Boston 
Milk Order under attack here. 

On page 15 of the appellants’ brief, the appellants say that 
section 8c (13) (B) “implies that orders may be applicable to 
and affect a producer in his capacity as a marketer, seller, ship¬ 
per, or deliverer of milk.” A reading of the Act and the Order, 
however, makes it clear that the producer is not regulated in 
any way unless he becomes a “handler” as defined in fhe Act. 
In this case, each of the appellants expressly states that he is 
a producer, “as defined in said Order No. 4 as amended” and 
sues in that capacity (Complaint, Par. 3, Appellants’ Appendix, 
P-4). 

The legislative history of the Act clearly demonstrates that 
Section 8c (13) (B), providing that “No order * * '* shall 

be applicable to any producer in his capacity as a producer,” 
w'as inserted by Congress for the purpose of ensur^ 
a producer would not be under any restraint unless he 
a handler. The early bills considered by both the Hd 


ing 


that 
became 
use and 


Senate contained a provision that no “license” would be appli¬ 
cable to any producer in his capacity as a producer. The iden¬ 
tical provision, except for the change of the word “license” to 
the w’ord “order” was carried over into H. R. 8492, which was 
eventually passed and became the Agricultural Marketing 
Agreement Act of 1937. (See: S. 1807, 74th Cong., 1st Sess., 
p. 5; H. R. 55S5, 74th Cong., 1st Sess., p. 4; H. R. 7713, 74th 
Cong., 1st Sess., p. 7; H. R. 8492, 74th Cong., 1st Sess., p. 21.) 

This provision was the subject of comment in the various 
reports issued by congressional committees in connection with 
the above bills. In House Report No. 1241, accompanying 
H. R. S492, it was stated by the Committee on Agriculture that 
(p. 7): 


i 
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* * * the amendments contain provisions intended 

to safeguard the exercise of and prevent abuses in the 
application of the regulatory power conferred upon the 
Secretary. Specific exemption of producers from the 
power to issue orders has been provided for. and, except 
in the case of retailers of milk and its products, the issu¬ 
ance of orders applicable to retailers is restricted as set 
forth below. A congressional policy that orders shall 
be limited in their application to the smallest practicable 
region, and that they shall contain different terms appli¬ 
cable to different areas, has been carefully spelled out. 
These and other restrictive provisions, are. in the opin¬ 
ion of the committee, adequately drawn to guard against 
any fear that the regulatory power is so broad as to sub¬ 
ject its exercise to the risk of abuse. 

In the hearings held before the Senate Committee on Agri¬ 
culture and Forestry on S. 1S07, Mr. Chester C. Davis, in dis¬ 
cussing the provision, for the Department of Agriculture, stated 
(p. 31): 

If a producer, however, is also a big commercial oper¬ 
ator in a market in which a marketing agreement or 
license plan is in effect, he ought to be licensed as a proc¬ 
essor or distributor, not as a producer. For example, 
you might have a large milk distributor who produced 
at least a part of its milk, but he might run several 
wagons in a market. He should be licensed under any 
marketing plan as a distributor of milk, but in no sense 
as a producer of milk. 

At the hearings before the Committee on Agriculture of the 
House on II. R. 53S5, Mr. Davis stated (p. S): 

The Secretary of Agriculture has and seeks no authority, 
however, to license individual producers in their capacity 
as producers. 

Again, on page 14: 

The act never has given the Secretary power to license 
individual producers. Xone of these amendments pro¬ 
pose to give him such power, but in fact this one does 
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specifically deny it. No matter what anyone has said or 
may say, licensing of producers is definitely not contem¬ 
plated, and never has been, except the licensing of a pro¬ 
ducer acting in the same capacity as a commercial enter¬ 
prise; that is, where a producer also is a large distributor 
or engages in business in such volume that his coopera¬ 
tion is necessary to carry out the marketing plan; in that 
case he w’ould be licensed, not as a producer but as to his 
capacity as a handler and processor. 

This particular provision of the Act was the subject of much 
discussion. The following colloquy took place (pp. 44 51,54): 

Mr. Beam. * * * But what I am trying :o get at, 

Mr. Davis, is whether there is in this bill a provision 
sufficiently broad enough to take care of the farmer who 
distributes a small portion of his food products without 
licensing him. 

Mr. Davis. The specific provision in the amendment 
is that he shall be licensed in his capacity as a distribu¬ 
tor; he is not licensed in his capacity as a producer. 
Now’, w 7 hen he gets into the business field, to try to make 
the plan work, he is on the same basis as other operators 
when his commercial activities become important 
enough; but we are licensing his business operations, and 
not licensing him as a producer. 

* * * * * 

Mr. Davis. Now, Mr. Gilchrist, as an illustration of 
the point I referred to, the producer-distributor of whole 
milk—after 1 went back to the office I talked to the chief 
of the dairy section and I find that in many of the milk 
licenses, in markets where the producer-distribu tor is an 
important factor, and in some of the markets, particu¬ 
larly in the mid-South and the South the producer- 
distributors handle more than 50 percent of the total vol¬ 
ume of milk handled in the market, and I find that it 
has been the practice to exempt from 'license any man 
who sells less than 250 quarts of milk a day to the con¬ 
sumers direct. That is not meant the man who sells to 
any distributor, but the man who, himself, is a qistribu- 
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tor shall be subject to a license to market his milk under 
the license plan only in case the volume he handles shall 
exceed 250 quarts., 250 quarts being arrived at as being 
about a wagon load of milk; that is, where he has just 
one wagon with customers in a particular neighborhood 
or in the city, he has not been considered important 
enough as a commercial operator to require a license. 
But if he gets beyond that and runs a fleet of delivery 
wagons, over a route in the city then he is considered a 
distributor of milk and should be subjected to a license 

as a distributor, not as a producer. 

***** 

Mr. Davis. When the producer-processor becomes an 
important commercial figure in the market then he is 
licensed as a producer-processor in competition with 
other producer-processors, and not as a farmer, but in 
his capacity as a distributor and not as a producer, and 
it would be thoroughly impractical to carry that down to 
the point where we would attempt to license a man unless 
the volume of his distribution becomes an important 
factor in that market, such as to bring him under the 
license. 

Mr. Goodwin. That would be to satisfy the depart¬ 
ment as to whether or not he came under that head. 

Mr. Davis. Yes; he would be licensed as a processor, 
if he is a distributor, but not in the sense that he is a 
producer. 

Appellants also make the statement (Appellants’ Brief, p. 
15) that “In fact, this section of the Act was intended merely 
* * * to avoid the possible criticism that the legislation 

was an attempt to control production rather than the market¬ 
ing of milk in interstate commerce,” and cite in support of this 
statement S. Rep. No. 565, 75th Cong., 1st Sess. Senate Re¬ 
port No. 565 makes no reference to Section Sc (13) (B) of the 
Act. It merely relates that certain “district courts had inter¬ 
preted the Hoosac Mills decision, which invalidated the pro¬ 
cessing-tax and production-control provisions of the Agricul¬ 
tural Adjustment Act, as also rendering the marketing agree¬ 
ment and order provisions of the act invalid.” The report then 
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points out that the marketing programs in general ar^ 
the purpose of controlling production. 

With reference to Section Sc (15), applicable only 
dlers, it was stated at page 14 of the House Report 1241 
panying H. R. 8492: ' 

It is believed that these provisions establish 
table and expeditious procedure for testing the 
of orders, without hampering the Government’! 
to enforce compliance with their terms. 

VI 


not for 

to han- 
accom- 


an equi- 
validity 
Is power 


The alleged pecuniary loss is highly speculativj 

Appellants’ alleged pecuniary loss is so highly speculative as 
to make the case one in which the Court is asked to give an 
opinion on an abstract question of law. Appellants assert that 
the blended price for August 1941 was, necessarily, 1.55 cents 
less by reason of the provisions of Section 904.9 of the Order 
than it would have been if such provisions had been absc nt from 
the Order. They make this assertion simply because, a s a mat¬ 
ter of mathematical calculation, if $15,575.31 is deducted from 
$2,$13,S54.51, the valuation of the total milk in the market, 
and the remainder is divided by 100,571,285 pounds—a price 
is obtained which is 1.55 cents lower than would be obtained 
if the division were made without deducting the S15,575.31. 12 
They assume that, in the absence of Section 904.9, the valua¬ 
tion of the total milk in the market would have been th e same. 
A more speculative assumption cannot be imagined. 

The appellants have made no allegations in the complaint 
upon which the Court can possibly determine what the; valua¬ 
tion of the total milk in the market would have been for the 
month of August 1941 in the absence of the provisions of Sec¬ 
tion 904.9. Yet, this is an essential factor in their proof of 
pecuniary loss. It is perfectly apparent from a reading of these 
provisions that the payments to cooperatives are made for 
activities in the marketing of milk which the Secretary has 


“These figures are taken from the actual figures for the month 
appearing on page 17 of Appellants’ Appendix and mentioned in p| 
12 of the complaint (Appellants’ Appendix, p. 8). 
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found tend to effectuate the declared policy of the Act. namely, 
to establish and maintain orderly marketing conditions and to 
improve the returns to producers. The payments authorized 
by Section 904^ (a) (2) are for milk actually supplied to pro¬ 
prietary handlers to fill their Class I needs. Such a provision 
provides an incentive to a cooperative association of producers 
which is also a handler to aid a competing proprietary handler 
by supplying him with Class I milk in emergencies rather than 
leaving him to his plight in having to make some explanation 
to his customers for his failure to be able to supply their needs. 
Such services increase the sales of Class I milk and, undoubtedly, 
increase the total valuation of the milk in the market for the 
period during which they are rendered. 

In any event, the appellants are. obviously, dealing in the 
realm of speculation when they assume that the valuation of 
the total milk in the market will be the same with or without 
the provisions in the Order for payments to cooperatives. The 
Milk Order is a complicated marketing mechanism with numer¬ 
ous provisions dovetailed together and intended to operate as 
a whole. The appellants would have the Court assume that if 
one element is removed all other elements will operate with 
exactly the same economic effect. We submit that the Court 
should not indulge in such an unwarranted assumption. 

The motives of the Secretary of Agriculture are not impugned 
in this case, and the provisions of the Order authorizing pay¬ 
ments to cooperatives are entitled to a presumption that they 
do, as he has found (Order, Section 904.0 (3) (6)), effectuate 
the declared policy of the Act, which is to improve returns to 
producers by establishing a minimum price to be paid for their 
milk as high as possible consistent with orderly marketing and 
the interests of the consumer. 13 A simple mathematical calcu¬ 
lation on the basis of the figures for the month of August 1941 
shown on page 17 of appellants' appendix will demonstrate that, 
if the provisions for payments to cooperatives induced mar¬ 
keting activities which raised the valuation of the total milk in 
the market by no more than six-tenths of 1%, the blended price 
for the market, upon which the producers’ minimum price is 


” Pacific States Co. v. White, 296 U. S. 176, 1S3. 
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based, would have been higher than it would have be6 
out such provisions in the Order. If any assumptions d 
indulged on the basis of the facts shown in appellants 
plaint, the Court should assume that the appellants hal 
benefited in a pecuniary way rather than injured by til 
of the Order of which they complain. We maintain 
pellants have shown no basis for a finding of loss or i 
any kind to them and they have no standing to c 
Cusack v. City of Chicago, 242 U. S. 526, 530; Railroad Co. v. 
Ellerman, 105 U. S. 166, 174; Alabama Power Co. v. I ekes, 302 
U. S. 464,479; Tennessee Electric Power Co. v. Tennessee Val¬ 
ley Authority, 306 U. S. 1 IS, 137; Perkins v. Lukens Sieel Co., 
310 U. S. 113, 125; Singer & Sons v. Union Pacific R. Co., 311 
U. S. 295; Ex-Cello-0 Corporation v. City of Chicago, 115 F. 
(2d) 627. 

CONCLUSION 

It is respectfully submitted that the judgment of the pDistrict 
Court should be affirmed. 

JohnS. L. Yost, 

Special Assistant to the Attorney Geheral. 

Margaret H. Brass 

Special Attorney. 
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No. 8343. 


DELBERT 0. STARK, A. F. STRATTON, A. R. DEN¬ 
TON, G. STEBBINS, AND F. WALSH, Appellants, 

v. 

CLAUDE R. WICKARD, SECRETARY OF AGRICUL¬ 
TURE OF THE UNITED STATES, AppelUe. 


On Appeal from the District Court of the United States for 
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BRIEF OF THE NEW ENGLAND MILK PRODUCERS’ 
ASSOCIATION AS AMICUS CURIAE. 


FOREWORD. 

The New England Milk Producers’ Association by its 
counsel respectfully submits herewith its brief as amicus 
curiae, in the within cause, having first secured leave of this 
Court. 
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STATEMENT OF INTEREST. 

The New England Milk Producers’ Association is a co¬ 
operative association of producers of milk duly organized 
and existing under the laws of the Commonwealth of Massa¬ 
chusetts and having its principal place of business in Bos¬ 
ton, County of Suffolk, in said Commonwealth. Your amicus 
curiae is a cooperative association of producers determined 
by the Secretary of Agriculture as qualified to receive cer¬ 
tain payments under the provisions of Section 904.9 of 
Order No. 4, as amended, regulating the handling of milk 
in the Greater Boston, Massachusetts marketing area, and 
which section of said Order was challenged as illegal by 
the appellants in their complaint filed in the Court below. 

OPINION BELOW. 

No formal opinion was rendered by the Court below. 
The Final Judgment of the Court below is as set forth at 
page 22 of the Appendix to the Appellants’ Brief. The 
basis of the Court’s decision appears from the remarks of 
the Court quoted at pages 24-25 as a part of the Stipula¬ 
tion appearing at page 24 et seq of said Appendix. 

1 QUESTION PRESENTED. 

Whether a milk producer, suing in his capacity as a pro¬ 
ducer, has standing to maintain an action in equity to re¬ 
strain the operation of a milk order issued under the Agri¬ 
cultural Marketing Agreement Act of 1937. 

STATEMENT OF CASE. 

This is an appeal from a final judgment dismissing Ap¬ 
pellants’ complaint on the ground that it failed to state a 
claim against appellee upon which relief could be granted. 
The judgment was entered after argument upon a prelim¬ 
inary hearing under Rule 12 (d) of the Federal Rules of 
Civil Procedure on the first defense set up in the appellee’s 
answer. The Court below sustained said defense on the 
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ground that the plaintiffs below had no standing in Court 
to maintain the action. (See Stipulation, Appendix to Ap¬ 
pellants’ Brief, page 25.) 

The sole question, therefore, for consideration on this 
appeal is whether plaintiffs below T have standing in Court 
to challenge the validity of Order No. 4, as amended, reg¬ 
ulating the handling of milk in the Greater Boston, Massa¬ 
chusetts marketing area issued by the Secretary of Agri¬ 
culture, pursuant to the Agricultural Marketing Agree¬ 
ment Act of 1937, as amended. 

STATUTE INVOLVED. 

The statute involved is the Act of May 12, 1933 (48 Stat. 
31), as amended May 9, 1934 (48 Stat. 672), as further 
amended August 24, 1935 (49 Stat. 750), and as reenacted 
and amended in the Agricultural Marketing Agreement 
Act of 1937 approved June 3, 1937 (50 Stat. 246, 7 UL S. C., 
Sec. 601, et seq.), herein referred to as the “Act”. 

SUMMARY OF ARGUMENT. 

I. Appellants have no standing to challenge in Court the 
validity of Order No. 4, as amended, regulating the han¬ 
dling of milk in the Greater Boston, Massachusetts, market¬ 
ing area. 

1. Under the Act the Secretary of Agriculture is author¬ 
ized to issue orders applicable to processors and others en¬ 
gaged in the handling of any agricultural commodity or 
product * * * for the purpose of regulating in the manner 
provided by the Act, the handling of such agricultur al com¬ 
modity or product thereof. The only persons reflated 
under such orders are the handlers. 

2. The Act itself, Section 8c (15) provides the procedure 
for a handler to challenge an order or any provision there¬ 
of. Such remedies are exclusive. Hegeman Farms Corp. 
v. Baldwin et al., 293 U. S. 163, 172. 
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3. By the express terms of the Act, the operations of a 
producer are not regulated. Congress specifically said that 
an order should not be applicable to a producer as such 
(Section 8c (13) (B)). The Appellants in this action are 
producers and bring this action in their capacity as pro¬ 
ducers. Inasmuch as producers are not regulated by any 
order they can have no legal interest in and under an order 
which will entitle them to attack a provision thereof by 
Court action. 

4. Under the Act the machinery and method of arriving 
at the uniform price is largely left to the Secretary. He 
is allowed to use various differentials and to make various 
adjustments which are in general set out in sub-division 
(5) and paragraph (D) of sub-division (7) of Section 8c of 
the Act. The Appellants in this proceeding question the 
mechanics or ministerial acts of the Secretary in carrying 
out the mandate of Congress; namely, to determine a uni¬ 
form price. The challenged provision of the order was 
squarely before the Court in the case of United States v. 
Rock Royal , 307 U. S., 533, and was there sustained. 

Other differentials pertaining to the mechanics by which 
the uniform price is determined were also considered by the 
Circuit Court of Appeals in the case of Green Valley Cream¬ 
ery , Inc. v. United States . 108 F. (2d) 342, and were there 
sustained. 
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ARGUMENT. 

L 

Appellants have no standing to challenge the validity of 
Order No. 4 regulating the handling of milk in the G reater 
Boston, Massachusetts, marketing area. 

a. Apparently it Was Not the Intent of Congress to Give 
Producers An Opportunity to Question the terms and 
Provisions of An Order in a Court Action. 

Section 8c (1) of the Act (7 U. S. C. A., sec. 608c (:.)) au¬ 
thorizes the Secretary of Agriculture to “issue * * * orders 
applicable to processors, associations of producers, and 
others engaged in the handling of any agricultural com¬ 
modity or product 1 * * *” for the purpose of regulating in 
the manner provided by the Act, the “handling cJf such 
agricultural commodity or product thereof, as is in the 
current of interstate or foreign commerce, or which directly 
burdens, obstructs, or affects interstate or foreign com¬ 
merce in such commodity or product thereof.” Such “proc¬ 
essors, associations of producers, and others engaged in 
handling” are referred to in this section as “handlers”. 

Section 8c (3) of the Act provides that the Secretary of 
Agriculture, when he “has reason to believe that the issu¬ 
ance of an Order will tend to effectuate the declared pol¬ 
icy” of the Act “shall give due notice of and an opportu¬ 
nity for a hearing upon a proposed Order”. No claim is 
made in this case that the Secretary failed to follow the pro¬ 
visions of Section 8c (3) of the Act in his issuance and sub¬ 
sequent amending of Order No. 4. Neither is any claim 
made that appellants herein did not have an opportunity to 
appear and object to any terms of said Order at the various 
hearings held by the Secretary prior to its issuance and 
amendment. 

l Section 8c (2) (7 U. S. C. A., sec. 608c (2) ), specifies the commodities 
for which orders may be issued and includes “milk”. 
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Moreover, Section 8c (8) and (9) of the Act provide that 
before any orders relating to milk are issued in a market 
by the Secretary, he must determine that such orders are 
approved or favored by two-thirds of the producers. No 
claim is made that this statutory prerequisite was lacking 
in reference to Order No. 4. In the referendum held by the 
Secretary to aid him in making this determination, the pro¬ 
ducers have, and Appellants here had, an opportunity to 
voice their approval or disapproval of any provisions of the 
proposed Order or proposed amendment thereto. It is a 
well-established rule of our democratic form of Government 
that the will of the majority shall prevail unless in some 
manner express rights granted by the Constitution are trans¬ 
gressed; here, we have not merely the voice of a majority 
of the producers expressed in a referendum, but under a 
statutory requirement that the approval must be by not less 
than a two-thirds vote, a favorable decision by such a per¬ 
centage of producers. Therefore, any upsetting of the 
Order in question by the dissident producers who are appel¬ 
lants in this case would mean that the will of two-thirds of 
all of the producers in the Boston milkshed would be set 
aside at the instance of these few. 

In contradistinction to the absence of any express pro¬ 
vision in the act giving appellants an opportunity to ques¬ 
tion in a court action the terms of a Federal milk market¬ 
ing order, Section 8c (15) of the Act provides for a review 
of the terms of an order, but that review is limited to a 
“handler” who is directly affected by such order. 

In this connection the intent of Congress is set forth in 
the Report No. 1241, to accompany H. R. 8492, 2 of the House 
Committee on Agriculture, 74th Cong. 1st Sess., page 14, 
where after summing up the nature of this handler review 
provision the Committee concluded: 

“It is believed that these provisions establish an 
equitable and expeditious procedure for testing the va- 

2 H. R. 8492, 74th Cong. 1st Session became Public No. 320—74th Cong., 49 
Stat. 750. 
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Secondly, the terms of an order directly affect a ha 
in various ways, including the making of reports an(jl 
ment for the milk handled by him. He is obliged to a 
to the Market Administrator as well as to the pro|t 
The business of the handler is largely regulated 
terms of an order, including the manner of distributf 
milk and milk products, his accounting system, etc 
producer, on the other hand, is affected only indirect! v and 
merely to the extent that a floor is placed under his bar 
ing power in contracting with his handler for the s 
his milk. It would seem clear that the handler is th 
who has a vital interest in the terms of the Order 


lidity of orders, without hampering the Government’s 
power to enforce compliance with their terms.” 3 

It is, therefore, submitted that it was the intent of' Con¬ 
gress that the right of review should be limited to handlers 
and that was all that was necessary under the circum¬ 
stances. 

There are compelling reasons for the support of thijs con¬ 
clusion of Congress. First, while handlers like producers 
had an opportunity to attend a hearing and protest on any 
objectionable provisions to be inserted in an order, unlike 
a producer, a handler is not given an opportunity to cast his 
vote on the acceptance of an order except that, of course, 
under the provisions of subdivision (8) of Section 8c he has 
an opportunity to vote upon the acceptance of a marketing 
agreement, but despite his neglect or refusal to accept a 
marketing agreement, an order may be placed in effect upon 
approval by the producers regardless of the will of the 
handlers. See Section 8c (8) and (9) of the Act (7 U. S. 
C. A., sec. 608c (8) and (9)). 

In other words, the producer is given an opportunity for 
objection to the terms of an order which a handler doss not 
have. 
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3 Cf. Report No. 1011, Senate Committee on Agriculture and Forestry, 74tli 
Cong., 1st Sess., P. 14. 
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therefore, is entitled to a review insofar as its terms di¬ 
rectly affect him. (Section 8c (15) of the Act.) 

Thirdly, the number of handlers, naturally, is limited in 
any market. Therefore, the possibility of litigation which 
would seriously interfere with the ability of the govern¬ 
ment to enforce an order similarly is fairly limited. On 
the other hand, if, in addition to the handlers, any producer 
be allowed to challenge the validity of an order or any pro¬ 
vision thereof, the amount of litigation might place an in¬ 
tolerable burden on the government. There are thousands 
of producers delivering milk under the terms of the fed¬ 
eral order in question here and, under the like order regu¬ 
lating the handling of milk in the Metropolitan New York 
market, involved in United States v. Rock Royal Coopera¬ 
tive, Inc., 307 U. S. 533 (1939), it was disclosed that there 
were more than 60,000 producers delivering under the New 
York order. Id., 26 F. Supp. 534, 543. 

This reasoning is more convincing when we consider that 
the procedure set forth in Section 8c (15) of the Act for a 
handler to challenge an order requires first a petition to 
the Secretary and then an appeal to a District Court to re¬ 
view the Secretary’s ruling. 

As construed by the courts ( Cf . liegeman Farms Corpo¬ 
ration v. Baldwin et al., 293 U. S. 163,172) remedies of this 
kind are exclusive, and, therefore, as to any direct provision 
of an order an injunction suit probably is not permitted. 
If the producer, on the other hand, be allowed to litigate the 
terms of an order, he would not be bound by any such re¬ 
strictions imposed by this statute and the government 
would be open to possible suits by thousands of producers 
seeking, as here, temporary restraining orders as well as 
preliminary and permanent injunctions thereby hampering 
the government in its enforcement of an order, and this 
was what the Congressional Committees had in view when 
they spoke of a possible hampering of the government’s 
power to enforce orders. Ibid. 
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The suggestion made at the hearing in the District Court 
by counsel for the appellants that unless producers are 
given the right to review any provision of an order in 
Court, the Secretary of Agriculture might abuse the dele¬ 
gation of power given him by Congress in drafting an order 
by inserting a provision, for example, for use of the njoneys 
turned over to the Market Administrator for erectio^i of a 
building for the department, is certainly a specious argu¬ 
ment. There can be little doubt but that the producers 
would vote down any order or amendment thereto which 
contains any such improper provision. 

Fourthly, the United States Supreme Court in the Rock 
Royal case, supra, p. 561, held, in substance, that neither 
a proprietary nor a co-operative handler could question a 
provision in the New York Order, similar to that ::n the 
Boston Order which is attacked by appellants in theif com¬ 
plaint in the Court below, providing for payments to co¬ 
operatives for services. If the present action is permitted 
to proceed, it may well be used as a subterfuge by the pro¬ 
prietary handlers to attack provisions of an order, such as 
the one at issue here, by simply arranging with some of 
their producer-suppliers to act as party plaintiffs—in fact 
as “stooges” for the handler. 

Fifthly ,—and this is especially compelling—by the ex¬ 
press terms of the Act the operations of a producer are not 
regulated. Congress specifically said that an order should 
not be applicable to a producer as such. (Section 8c (13) 
(B) of the Act; 7 U. S. C. A., sec. 60Sc (13) (B)). 

In the Report of the House Committee on Agriculture, id., 
page 7, is the following statement: 

“Specific exemption of producers from the power to 
issue orders has been provided for, and, except in the 
case of retailers of milk and its products, the issuance 
of orders applicable to retailers is restricted as set 
forth below.” 4 

4 The Senate Committee on Agriculture and Forestry, in Report No. 1011, 
to accompany H. R. 8492, 74th Cong., 1st Sess., at page 9, stated: 

“* * * nor may it (a marketing order) in any case be applicable to any 
producer in his capacity as a producer.” 
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It is submitted, therefore, that the clear intention of Con¬ 
gress was that producers who did not engage directly in the 
distribution of milk should not be regulated under the terms 
of any order issued under the Act. If, then, producers are 
not regulated by any order, how can they have any legal 
interest in, and under, an order which will entitle them to 
attack a provision thereof by Court action? 

There is another anomaly which would result from the 
judicial recognition of a right in individual producers to 
question, in court, the provisions of an order such as the 
one involved in this case and such an anomaly, if permitted, 
would seriously affect the co-operatives which are operating 
under an order and in particular the co-operatives present¬ 
ing this brief. The anomaly arises from the fact that in the 
Rock Royal case the Supreme Court (page 561) held, in sub¬ 
stance, that co-operatives did not have a right to question 
such provisions even though the court recognized and held 
further that co-operatives were properly allowed to repre¬ 
sent their producers in voting on the approval or disap¬ 
proval of an order or amendments thereto (pages 559, 
578); that the Secretary was required to accord recogni¬ 
tion and encouragement to producer-owned and producer- 
controlled co-operative associations by the terms of the 
act (page 563); that “these agricultural co-operatives are 
the means by wdiich farmers and stockmen enter into the 
processing and distribution of their crops and livestock’’ 
(page 563); that “ * * * the co-operative is the marketing 
agency of those for whom it votes”; and that “these asso¬ 
ciations of producers of milk have a vital interest in the 
establishment of an efficient marketing system.” (page 
559.) Thus it w r ould be a real discrimination to permit in¬ 
dividual producers who are not members of a co-operative 
association to have a day in court on a subject like this, 
while co-operative associations, as the representative of 
their large groups of producers, would he denied such a 
right. 
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It would seem, therefore, that in view of the evident in¬ 
tent of Congress and the construction of the Act by the Su¬ 
preme Court no such anomaly w^as intended or should be 
allowed. 

b. The Intent of Congress is to Be Determined from ti e His¬ 
tory of the Act, Including Reports of Committees of 
Congress. 

In interpreting the Act involved in this case, it 5]s sub¬ 
mitted that the Court should ascertain the intent of Con¬ 
gress and give effect to such intent. This it may d<j> from 
the legislative history of the Act including the repo rts of 
the committees handling the legislation. United States v. 
American Trucking Association, 310 U. S. 534, 542-5; Rei¬ 
ver in g v. New York Trust Co., 292 U. S. 455; Great North¬ 
ern "Railway Co. v. United States, 315 U. S. 262, 62 S. Ct. 
529, 533, decided February 2, 1942; Hoff man v. Palmer, 127 
F. (2nd) 976, 987-989. Excerpts from the Congressional 
Committee reports quoted and referred to supra ar|e par¬ 
ticularly cogent in determining the inquiry here whether 
appellants have standing to maintain this action. They 
show a legislative purpose to confine the right of review to 
those parties only who are affected by the Secretary’s order, 
namely, the handlers regulated by the order. That ria:ht is, 
first, a petition for relief addressed to the Secretary of Ag¬ 
riculture, and second, an action in the appropriate tfnited 
States District Court for a review of the Secretarv’s ruling 
on such petition -when not in accordance with law (Section 
8c(15) of the Act). They preclude, as does the manifest 
purpose of the Act when read by its four corners, a construc¬ 
tion of the Act whereby these appellants have standing to 
challenge the validity of Order No. 4. As Justice Holmes, 
writing for the Court in New York Trust Co. v. Eisner. 256 
T T . S. 345, on the question of statutory interpretation, aptly 
stated: “I T pon this point a page of history is worth a vol¬ 
ume of logic.” 
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n. 

The producer has no legal interest in the equalization 
fund under the Order and, therefore, he is not entitled to a 
day in Court to question the terms of such an order relat¬ 
ing to the creation of the equalization fund and determina¬ 
tion of what the announced uniform price shall be. 

Sections 8c (5) and (7) of the Act (7 U. S. C. A., sec. 
608c (5) and (7)) set out certain definite standards or regu¬ 
lations for the Secretary of Agriculture to follow in formu¬ 
lating a milk marketing order. The primary standard is 
that, except in case of the required approval by three- 
fourths vote of the producers of a so-called handler-pool 
(that is, a determination of prices on the basis of the oper¬ 
ations of each particular handler, which case is not applica¬ 
ble to the Boston Order), 5 the Secretary shall provide for 
the payment to all producers and associations of producers, 
producing milk for the market, of a uniform price subject 
only to certain adjustment or differentials. (Sec. 8c (5) 
(A) and (B) (ii) of the Act; 7 U. S. C. A., sec. 608c (5) (A) 
and (B) (ii)). 

The machinery and method of arriving at such uniform 
price is largely left to the Secretary except that he is to 
use the classified price system, viz., a system whereby each 
handler shall account to the Market Administrator for all 
sales of milk on the basis of the nature of its use, whether 
as fluid milk, cream or in manufactured products with vary¬ 
ing prices according to the use. The Secretary is allowed 
to use various differentials and to make various adjustments 
which are in general set out under subdivision (5) and para¬ 
graph (D), subdivision (7) of Section 8c of the Act. The 
details of the ministerial duties of the Secretary in carry¬ 
ing out the delegated power of Congress are left to him un¬ 
der these provisions within the limitations of the Act, but 
these limitations are rather general in nature and naturally 
much discretion must be left to the Secretary. 


5 Sec Section 8c (5) (B) (i) of the Act; 7 XT. R. C. A., sec. 608c (5) (B) (i). 
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The issue in this case arises from the apparent cl^im of 
the plaintiffs below that in creating the machinery for deter¬ 
mining the uniform price, the Secretary has adoptee) a de¬ 
vice which is not authorized by Congress. In any ev^nt the 
question raised relates to the mechanics or ministerial acts 
of the Secretary in carrying out the mandate of Congress, 
namely, to determine a uniform price and it is submitted 
that the individual producer has no direct interest in the 
nature of the mechanics or administrative methods of the 
Secretary in the determination of this uniform price. 

Two propositions are respectfully submitted in support 
of this thesis: 

A. The Secretary has adopted as a basis of his mechanics 
in obtaining this price what is known as the equalization 
plan, that is, a blending of all of the values of all milk of 
all of the handlers into one fund and, after certain deduc¬ 
tions, determining a uniform price on the basis that the 
total net amount of this fund bears to each 100 pounds of 
milk delivered by the producers. 

In the Rock Royal case, supra , the Supreme Court had 
squarely before it for determination the question raised by 
handlers that this equalization plan was unconstitutional 
and that it denied the alleged constitutional right of the 
handlers to pay the producers in accordance with the use 
of the producers’ milk and compelled them to contribute 
to a fund to handle the surplus of other handlers whosle sales 
were less advantageous (pp. 572, 573 of 307 U. S.)[ The 
Court upheld fully the validity of the equalization pla|n. Of 
course, it is true that which was actually attacked ujas the 
blending of the funds from the sales of the different han¬ 
dlers. However, that is an integral part of the mechanics 
adopted by the Secretary in carrying out the mandate of 
Congress and in order to determine a uniform price to pro¬ 
ducers. The deduction, as provided in the Order (Section 
904.9 of Order No. 4), for the purpose of paying co-opera¬ 
tives for services rendered are a part of these medhanics 
left to the discretion of the Secretary. The Couift also 
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upheld other provisions of the order involved in the Rock 
Royal case pertaining to the mechanics of the pool, such as 
differentials in favor of producers residing nearby to the 
market and exemption from price regulation of out of mar¬ 
ket sales (pp. 566, 567). We therefore, submit that the hold¬ 
ing of the Supreme Court in the Rock Royal case is appli¬ 
cable in the instant case. 

A like applicable decision is Green Valley Creamery Inc . 
v. United States, et al., 108 F. (2nd) 342, which was decided 
subsequent to the Supreme Court decision in the Rock Royal 
case. This case involved suits in equity by the United 
States and the Secretary of Agriculture seeking mandatory 
injunctions requiring defendants to comply with provisions 
of the Order in question here,—although the provision chal¬ 
lenged here in the Court below was not then a part of the 
Order. Defendants in the case were handlers. They chal¬ 
lenged the validity of the provisions of the Order wherein 
two sets of minimum prices, one applicable to the purchase 
of milk from an association of producers, and the other to 
the purchase from producers not members of an association. 
They challenged also the method of computing the blended 
or uniform price on the ground that there was no legal 
authority for excluding from the computations of such price 
the milk of handlers who were in default in their required 
equalization payments “for milk received during the deliv¬ 
ery period next proceeding but one.” Further attack was 
made upon certain “location differentials” accorded under 
the Order to nearby producers. The Circuit Court con¬ 
cluded that the Order was valid in each particular. 

With respect to the contention that under Section 8c (5) 
(A) of the Act, the minimum price must be uniform, sub¬ 
ject only to certain adjustments set forth in the Act, none 
of which is dependent upon the class of producers from 
which milk is received, the Court concluded that said sec¬ 
tion authorized the differential in price as a “market differ¬ 
ential customarily applied by handlers.” It referred to 
the Secretary’s finding upon the hearing evidence “that the 
differential in price to associations of producers, and pro- 
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ducers, is justified as a reasonable allowance for services 
actually performed by associations of producers’’; and 
stated that the evidence showed “that such a differential 
had customarily been applied in the market area f<br the 
reason that milk purchased from associations of producers 
has an enhanced value due to the fact that many marketing 
services have already been performed by such associations.” 
The Court further supported its conclusion by referring to 
the fact that the Secretary in promulgating the original 
Order No. 4 on February 9, 1936, construed Section 3c (5) 
(A) of the 1933 Act, as amended (49 Stat. 754), as author¬ 
izing such a differential in price and that Congress subse¬ 
quently re-enacted, without amendment, this portion of the 
Act (50 Stat. 246). 

As to the attack made upon the method of computing the 
blended or uniform price and the exclusion therefrom of 
milk of defaulting handlers, the Court, after stating that 
“the purpose of this provision seems to be to minimize the 
risk that the equalization pool will fail to be self-liquidating 
for a particular delivery period on account of defaults by 
handlers obligated to the pool * * concluded (p. 345): 

“The Act does not specify the detailed method by 
which a blended or uniform price is to be computed. 
The method adopted in Article VII of the Order seems 
reasonably adapted to promoting the successful opera¬ 
tion of the equalization pool which, in turn, is a device 
calculated to insure the payment to producers of uni¬ 
form prices for all milk delivered to handlers, irrespec¬ 
tive of the uses made of such milk by the individual 
handler to whom it is delivered (Act, Sec. 8c (5) (B) 
(ii)). Defaulting handlers are subject to penalties in 
the Act, and though their milk has been excluded from 
the computations of the pool, they are nevertheless 
liable to pay their producers at. the announced blended 
price. If they later made good their pool debts, such 
payments will be reflected in an increased blen^ price 
for a later delivery period. 

“In addition * * * it is questionable whether these 
appellants are in a position to attack the validity of the 
provisions of the Order dealing with the computation 
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of the blended price. While the exclusion of milk of a 
defaulting handler may affect the blended price, the 
Master points out that the level of the blended price 
does not affect in any way the total charges to handlers 
participating in the pool, which is computed not on the 
basis of the blended price but rather on the basis of 
the minimum prices fixed in Article IV * * * for the 
milk a handler receives from producers in a particular 
delivery period. ” 

Lastly, the Court after finding support in the evidence 
for differentials in price based upon the location of the 
farms of producers, i.e., “somewhat more favorable prices 
for their (nearby producers) fluid milk as against producers 
more remotely located,” held that they not only were “lo¬ 
cation differentials” sustainable under Section 8c (5) (B) 
(ii) of the Act, but also that they were “market differen¬ 
tials which had customarily been applied by handlers sub¬ 
ject to the Order.” 

B. The basis of the Supreme Court’s decision as to equal¬ 
ization seems equally applicable to the instant case. 

Justice Reed declared, in substance, at page 572, that the 
price regulation provision was a smoothing out of the dif¬ 
ficulties of the surplus and cut-throat competition which 
burdened the market and as Congress had the right to per¬ 
mit only limited amounts of milk to move in interstate com¬ 
merce, it might permit the movement on terms of pool set¬ 
tlement provided in the order. He pointed out in effect that 
it was a common fund for equalizing risks similar to that 
employed in workmen’s compensation. 

He also pointed out that the price was only a minimum 
price to producers, stating (p. 554): 

“It should be understood, however, that this mini¬ 
mum price is not the amount which the producer re¬ 
ceives but the price level or so-called ‘value’ from 
which is calculated the actual amount in dollars and 
cents "which he is to receive.” 

This statement would seem to confirm the theory of this 
brief which, tersely stated, is that it is the duty of the Sec- 
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retary to establish a common fund by taking the values of 
all milk and making such additions or subtractions as he 
deems advisable and within the provisions of the A<jt and, 
when this common fund is finally ascertained, it js the 
basis of the computation by which the minimum pricb pay¬ 
able for the milk of the individual producers is fix^d but 
such price is not fixed until all of the mechanics relating 
to the fund and its final determination are consumi|nated. 
It is not necessary for a fund in the hands of a public officer 
to belong to the federal government or other governmental 
body represented by the officer, provided the functions for 
which the official holds the money are public or quasi-public 
functions. 

It was held in Mervis v. Jackson, 93 F. (2d) 584, that the 
phrase “public money” should be construed to cov^r not 
onlv monev, the beneficial title of which is in the sta 
public money the legal title of which is held by a 
officer for the benefit of private persons. 

In Dayton-Goose Creek Bailway Co. v. United States, 262 
U. S. 456, the Court discussed the legality of somewha^; simi 
lar provisions relating to the sharing of railroad eapiings 
under the Transportation Act. The Court said in p^rt (p. 
484): 


but 
public 


< < # * * 


The excess caused by the discrepancy b4tween 
the standard of reasonableness for the shipper and 
that for the carrier due to the necessity of maintaining 
uniform rates to be charged the shippers, may properly 
be appropriated by the government for public uses be¬ 
cause the appropriation takes away nothing which equi¬ 
tably belongs either to the shipper or to the carrier. 
Yet it is made up of payments for service to the 
in transportation, and so it is properly to be devoted 
to creating a fund for helping the weaker roadsj more 
effectively to discharge their public duties. Ind 
and ultimately this should benefit the shippers by 


rectlv 

bring¬ 


ing the weaker roads nearer in point of economy and 


efficiency to the stronger roads and thus making 
and possible to reduce the uniform rates.” 


it just 
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In Railroad Retirement Board v. Alton Railroad Co., 295 
U. S. 330, the minority opinion written by Chief Justice 
Hughes and concurred in by Justices Brandeis, Stone and 
Cardozo, refers to the New England Divisions case, 261 
IT. S. 184 and points out, in substance, that there the gov¬ 
ernment was adopting a new policy, namely, of a group 
system of rates and the division of rates in the public inter¬ 
est. The weak were to be aided by diverting revenues to 
them from the more prosperous business. This was summed 
up in the following language: 

“Thus, by marshaling the revenues, partly through 
capital account, it was planned to distribute augmented 
earnings largely in proportion to the carrier’s needs.” 
(page 387) 

And so in the instant case, the determination of the value 
of the milk before distribution may well be said to be a 
marshaling of the handlers’ selling opportunities. The 
marshaling, however, comprehends all of the administrative 
acts in determining the amount of the equalization fund, 
the amount of allowances to be made from it or the amount 
of charges to be added to it before the final result, the mini¬ 
mum uniform price payable to producers is arrived at. 

But in this administrative process, the producer has no 
legal or other interest which might be invaded by alleged 
erroneous or wrongful action by the Secretary. The end 
result being the establishment of a minimum price handlers 
are required to pay producers in nowise affects the producer 
other than to provide a floor, when made effective through 
the issuance of a marketing order, below which the price of 
his milk may not be purchased by the handler subject to the 
order. Neither the process, the final determined uniform 
price, nor the order command or restrain any conduct on 
the part of the producer. He is left free to sell his milk 
above the minimum price prescribed, or not to sell it at 
all, or to sell it elsewhere than in the market under regula¬ 
tion. Moreover, he has no legal interest in the equalization 
fund itself. He neither looks to the fund for payment, nor 
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does he have the corresponding privilege or obligation, as 
the case may be, of the regulated handler to make payments 
into the fund or to receive payments from the fund depend¬ 
ing upon the particular handler’s use of the milk. 

This being true, the producer has no right of action, pred¬ 
icated on alleged error or unlawful action in the adminis¬ 
trative process undertaken by the Secretary, for the rea¬ 
son that there must be a clear invasion of his legal rights 
and as demonstrated he has no such direct legal interest in 
the equalization fund. Perkins v. Lukens Steel Co., 310 
U. S. 113, which involved an action to restrain the Secre¬ 
tary of Labor and other government officials from applying 
the Secretary’s minimum wage determinations to bidders 


on government contracts on the ground that the Secretary’s 
action was erroneous in part under the Public Contracts 
Act which requires government contractors to agree to pay 
their employees engaged in producing goods sold to the 
United States the minimum wage, is in point. There the 
Supreme Court, in holding that the contested action did 
not invade private rights and that petitioners, prospective 
bidders, have no standing to challenge the wage determina¬ 
tions, stated (p. 125): 


“* * # It is by now clear that neither damage nor loss 
of income in consequence of the action of Government, 
which is not an invasion of recognized legal rights, is 
in itself a source of legal rights in the absence of Con¬ 
stitutional legislation recognizing it as such. • * • 
Respondents, to have standing in court, must show an 
injury or threat to a particular right of their own as 
distinguished from the public’s interest in the admin¬ 
istration of the law.” 

Cf. Excello Cory. v. City of Chicago, 115 F. (2nd) (127; 

Alexander Sprunt and Son v. United States, 281 U. S. 249; 

L. Singer & Sons v. Union Pacific R. Co., 311 U. S. 295 


In the last cited decision, the Supreme Court, denied the 
right of the plaintiff produce merchant to enjoin a const ruc¬ 
tion by the defendant railroad to a rival produce marke: on 
the ground that he was not a “party in interest” within the 
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meaning of Section 402 of the Transportation Act. In the 
specially concurring opinion of Justice Frankfurter, in 
which the majority of the Court joined, it was pointed out 
the plaintiff had such public agencies as the Interstate Com¬ 
merce Commission or the Attorney General to which he 
could turn. Here, likewise, the producer has his opportu¬ 
nity to be heard at the hearings held by the Secretary and 
to voice his approval or disapproval in the subsequent pro¬ 
ducer referendum on whether or not an order shall be issued. 
Furthermore, the Secretary may be said to be the represen¬ 
tative of the producer under the marketing program, in 
view especially of Section 2 (1) of the Act (7 U. S. C. A., 
sec. 602 (1)). Not only is the Secretary the producers’ rep¬ 
resentative, but additionally under sub-division (2) of said 
section he is charged with protecting the interests of con¬ 
sumers. Although the Act recognizes consumer rights, it 
is at once apparent that no right to question the terms of a 
marketing order or agreement vests thereby in consumers. 
And under the theory of the statute, it is proper that no 
consumer would or should have such right. 

Again, sight may not be lost of the fact that there is still 
another public officer to whom both producer and consumer 
may look for the protection of their rights as they may be 
indirectly affected by a marketing order program. Section 
Sc (9) of the Act (7 TJ. S. C. A., sec. 608c (9)), relating to the 
issuance of orders without a marketing agreement, provides 
in part: 

“Any order issued pursuant to this section shall be¬ 
come effective in the event that * * * the Secretary of 
Agriculture, with the approval of the President, deter¬ 
mines : 

“ (1) That the refusal or failure to sign a marketing 
agreement * * * by the handlers * * # tends to pre¬ 
vent the effectuation of the declared policy of this title 

* * • and 

“(2) That the issuance of such order is the only 
practical means of advancing the interests of the pro- 
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ducers * * * pursuant to the declared policy, anjd is 
approved or favored by at least two-thirds of the pro¬ 
ducers * * * (Italics supplied) 

m. 

i 

Appellants discussion of the merits of the case is not rele¬ 
vant on this appeal. 

The sole point in issue here is wdiether Appellants have 
standing in Court to maintain this action (See Stipulation, 
Appendix to Appellants’ Brief, pp. 24-26). This brief, 
therefore, does not discuss the challenged provisions of Or¬ 
der No. 4. There is, however, upon this appeal, a presump¬ 
tion that the Secretary of Agriculture acted in accordance 
with hrw and upon proper evidence adduced at the hearings. 
Cf. Thompson v. Consolidated Gas Company, 300 U. S.| 55, 
69; Bailey v. Holland, 126 F. (2nd) 317, 322; Forbe | v. 
United States, 125 F. (2nd) 404, 409. 

CONCLUSION. 

It is respectfully submitted that the judgment of the Cc^urt 
below should be affirmed. 
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